
IN THE 
SUPREME COURT OF THE UNITED STATES 

____________ 
No. ___ 

____________ 
STATE OF NORTH CAROLINA, et al., 

Applicant, 
v. 

NORTH CAROLINA STATE CONFERENCE OF THE NAACP, 
Respondents, 

v.  
LEAGUE OF WOMEN VOTERS, et al., 

Respondents, 
v. 

LOUIS M. DUKE, et al., 
Intervenors-Respondents, 

v. 
UNITED STATES OF AMERICA, et al., 

Respondents, 
________________________ 

EMERGENCY APPLICATION TO RECALL AND STAY MANDATE OF THE 
UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT 

PENDING DISPOSITION OF A PETITION FOR WRIT OF CERTIORARI 
________________________ 

ROBERT C. STEPHENS 
OFFICE OF THE GOVERNOR 
 OF NORTH CAROLINA 
20301 Mail Service Center 
Raleigh, NC 27699 

KARL S. BOWERS, JR.  
BOWERS LAW OFFICE LLC  
Post Office Box 50549  
Columbia, SC 29250  
Counsel for Governor Patrick L. McCrory  

PAUL D. CLEMENT     
 Counsel of Record 
ERIN E. MURPHY 
ROBERT M. BERNSTEIN 
BANCROFT PLLC 
500 New Jersey Ave., NW 
Seventh Floor 
Washington, DC 20001 
(202) 234-0090 
pclement@bancroftpllc.com 

THOMAS A. FARR 
PHILLIP J. STRACH  
MICHAEL D. MCKNIGHT 
OGLETREE DEAKINS NASH 
 SMOAK & STEWART, PC 
4208 Six Forks Road, Suite 1100 
Raleigh, NC 27609 
Counsel for Appellees North Carolina 
and State Board of Elections 



 
 
 

i 
 

TABLE OF CONTENTS 
TABLE OF AUTHORITIES .......................................................................................... ii 
OPINIONS BELOW ...................................................................................................... 4 
JURISDICTION ............................................................................................................. 4 
STATEMENT OF THE CASE ....................................................................................... 5 

A. Factual and Statutory Background ............................................................... 5 
B. Procedural History ......................................................................................... 9 

REASONS FOR GRANTING THE STAY .................................................................. 17 
I.  There Is A Reasonable Probability That This Court Will Grant Certiorari  

And Reverse The Judgment Below. ................................................................. 18 
A. The Fourth Circuit’s Decision Renders Every Voter-ID Law Vulnerable  

to Invalidation as Purposefully Discriminatory. ........................................ 19 
B. The Fourth Circuit’s Decision Effectively Guts Shelby County. ................. 23 

II.  Forcing North Carolina To Change The Status Quo Mere Months Before A 
Presidential Election Will Cause Irreparable Injury To The State And Its 
Residents. .......................................................................................................... 27 

CONCLUSION ............................................................................................................. 32 
APPENDIX 
CERTIFICATE OF SERVICE  



 
 
 

ii 
 

TABLE OF AUTHORITIES 

Cases 
Bartlett v. Strickland,  

556 U.S. 1 (2009) ...................................................................................................... 24 
City of Mobile v. Bolden,  

446 U.S. 55 (1980) .................................................................................................... 22 
Common Cause/Ga. v. Billups,  

554 F.3d 1340 (11th Cir. 2009) ................................................................................ 19 
Crawford v. Marion Cty. Election Board,  

553 U.S. 181 (2008) ........................................................................................ 2, 19, 20 
Democratic Party of Ga., Inc. v. Perdue,  

707 S.E.2d 67 (Ga. 2011) .......................................................................................... 19 
Frank v. Wagner,  

__ F. Supp. ____, 2016 WL 3948068 (E.D. Wisc. 2016) ........................................... 22 
Frank v. Walker,  

135 S. Ct. 7 (2014) .................................................................................................... 28 
Herbert v. Kitchen,  

134 S. Ct. 893 (2014) ................................................................................................ 28 
Holder v. Hall,  

512 U.S. 874 (1994) .................................................................................................. 24 
Hollingsworth v. Perry,  

558 U.S. 183 (2010) .................................................................................................. 17 
Hunt v. Cromartie,  

526 U.S. 541 (1999) .................................................................................................. 25 
Husted v. Ohio State Conf. of NAACP,  

135 S. Ct. 42 (2014) .................................................................................................. 28 
James v. Bartlett,  

359 N.C. 260 (2003) .................................................................................................... 8 
League of United Latin Am. Citizens v. Perry,  

548 U.S. 399 (2006) .................................................................................................. 24 
League of Women Voters v. North Carolina,  

769 F.3d 224 (4th Cir. 2014) .................................................................................... 10 
Maryland v. King,  

133 S. Ct. 1 (2012) .................................................................................................... 27 



 
 
 

iii 
 

N.C. State Conf. of the NAACP v. McCrory,  
No. 1:13-CV-658, ___ F. Supp. 3d ____,  
2016 WL 1650774 (M.D.N.C. Apr. 25, 2016) ................................................... passim 

New Motor Vehicle Bd. of Cal. v. Orrin W. Fox Co.,  
434 U.S. 1345 (1977) ................................................................................................ 27 

North Carolina v. League of Women Voters,  
135 S. Ct. 1735 (2015) .............................................................................................. 10 

North Carolina v. League of Women Voters,  
135 S. Ct. 6 (2014) .............................................................................................. 10, 28 

Pers. Adm’r of Mass. v. Feeney,  
442 U.S. 256 (1979) ............................................................................................ 22, 23 

Purcell v. Gonzalez,  
549 U.S. 1 (2006) .................................................................................................. 3, 28 

Reno v. Bossier Parrish Sch. Bd.,  
520 U.S. 471 (1997) .................................................................................................. 24 

Reno v. Bossier Parrish Sch. Bd.,  
528 U.S. 320 (2000) .................................................................................................. 24 

San Diegans for Mt. Soledad Nat. War Mem’l v. Paulson,  
548 U.S. 1301 (2006) ................................................................................................ 28 

Shelby County v. Holder,  
133 S. Ct. 2612 (2013) .................................................................................... 2, 26, 27 

South Carolina v. United States,  
898 F.Supp.2d 30 (D.D.C. 2012) .......................................................................... 6, 19 

Strange v. Searcy,  
135 S. Ct. 940 (2015) ................................................................................................ 27 

Thornburg v. Gingles,  
478 U.S. 30 (1986) .................................................................................................... 24 

Veasey v. Abbott,  
No. 14-41127, ___F.3d ____, 2016 WL 3923868 (July 20, 2016) ............................... 5 

Village of Arlington Heights v. Metropolitan Development Corp.,  
429 U.S. 252 (1977) ............................................................................................ 13, 16 

Statutes 

28 U.S.C. §1254(1) ......................................................................................................... 4 
28 U.S.C. §2101(e).......................................................................................................... 4 
28 U.S.C. §2101(f) .......................................................................................................... 5 
N.C. Gen. Stat. §163-166.13(a)(1) ................................................................................. 7 



 
 
 

iv 
 

N.C. Gen. Stat. §163-166.15(e)(1) ................................................................................. 6 
N.C. Gen. Stat. §163-59 ................................................................................................. 9 
N.C. Sess. Laws 2013-381 ............................................................................................. 5 
N.C. Sess. Laws 2013-381 §3.1 ...................................................................................... 6 
N.C. Sess. Laws 2013-381 §3.2 ...................................................................................... 6 
N.C. Sess. Laws 2015-103 §8(d) .................................................................................... 6 
Other Authority 

Order at 1-2, Veasey v. Abbott, No. 2:13-cv-193 (S.D. Tex. Jul 23, 2016) .................. 22 



TO THE HONORABLE JOHN G. ROBERTS, JR., CHIEF JUSTICE OF THE UNITED STATES AND 

CIRCUIT JUSTICE FOR THE FOURTH CIRCUIT: 

Mere months before a general presidential election, the Fourth Circuit has 

invalidated several provisions of North Carolina election law as intentionally 

discriminatory even though the court did not disturb the District Court’s extensive 

and exhaustive factual findings that those provisions will not actually have a 

discriminatory impact on minority voters.  To our knowledge, that marks the first 

time in the past half century that a court of appeals has reversed a fact-finder’s 

finding that a State did not enact an election law with discriminatory intent, and the 

first time in history that a court has invalidated as intentionally discriminatory an 

election law that has been affirmatively found to have no discriminatory effect.  To 

make matters worse, the Fourth Circuit reached these unprecedented results in the 

context of a voting reform this Court has already held to be constitutional.  Moreover, 

the Fourth Circuit based its discriminatory intent finding almost exclusively on 

evidence that the challenged provisions could have a disparate impact on minorities, 

even though it did not disturb the District Court’s finding that they will not actually 

do so.  And the ultimate result is that the Fourth Circuit has prohibited North 

Carolina from enforcing a voter-ID law that is actually more sensitive to disparate 

impact concerns than those in force in many of its sister States, and simultaneously 

compelled North Carolina to reinstate several other voting practices that most other 

States do not permit at all.   
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That extraordinary decision readily warrants interim relief from this Court.  

Indeed, the Fourth Circuit’s decision ultimately warrants invalidation in toto, as it 

effectively guts not just one, but two of this Court’s decisions—first, by treating all 

voter-ID laws as inherently suspect notwithstanding Crawford v. Marion County 

Election Board, 553 U.S. 181 (2008), and second, by converting the purposeful 

discrimination inquiry into a mechanism for continuing to subject States to de facto 

preclearance notwithstanding Shelby County v. Holder, 133 S. Ct. 2612 (2013).  

Moreover, the Fourth Circuit’s decision does so in disregard of nearly 500 pages of 

meticulous factual findings made by a District Court that considered a nearly 25,000-

page record and testimony from over 100 witnesses.  There is certainly a fair prospect 

that this Court will reverse the entirety of the decision below. 

Nonetheless, mindful of the paramount concern for preserving the status quo 

this close to an election—a concern for which the Fourth Circuit showed little 

regard—petitioners seek only limited relief from this Court at this juncture.  

Specifically, petitioners ask this Court to stay, pending the upcoming general election 

and final disposition of all timely filed petitions for a writ of certiorari, only those 

portions of the Fourth Circuit’s opinion and mandate that will have the effect of 

disrupting the status quo this close to the general election, namely: (1) the court’s 

refusal to allow North Carolina to continue to enforce a voter-ID law that went into 

effect for and was applied at the polls during the 2016 primary election; (2) its 

mandate that every county provide 17 days of “early voting” instead of the 10 that 

they have been providing for the past three years; and (3) its mandate that the State 



 
 
 

3 
 

resume so-called “preregistration” of 16-year-olds.  Maintaining the status quo as to 

those three provisions and permitting this year’s general election to proceed under 

the same rules as this year’s primary election will avoid “voter confusion and 

consequent incentive to remain away from the polls,” Purcell v. Gonzalez, 549 U.S. 1, 

4-5 (2006), and there is no reason to believe that it will have any detrimental effect 

on voters, minority or otherwise.   

First, as to the voter-ID law, the State has already had one election with its 

voter-ID requirement in place, and only .008% of the 2.3 million votes cast during 

that near-record-high-turnout 2016 primary were not counted because a voter could 

not obtain photo ID or qualify for the provision’s robust “reasonable impediment” 

exception.  Second, as to early voting, the State has had multiple elections with 10 

days instead of 17, and its requirement that each county maintain the same number 

of early voting hours as it did under the previous 17-day rule has actually 

significantly increased early voting, both generally and by minorities—presumably 

because the law frees up counties to devote their limited resources to offering more 

convenient early voting hours and locations.  Finally, staying the “preregistration” of 

16-year-olds could not possibly impede or deter anyone from voting in the upcoming 

general election because no 16-year-old will be eligible to do so.   

In sum, North Carolina should not be forced to scramble mere months before 

the general election to rejigger settled election plans at the Fourth Circuit’s 

command—particularly when the Fourth Circuit did not disturb the District Court’s 

finding that the laws it enjoined do not actually have a disparate impact on minority 
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voters, voter-ID laws have been approved by this Court, and North Carolina’s early 

voting and preregistration rules are no more (and in some cases actually less) 

stringent than those of other States.  There is certainly a fair prospect that this Court 

will ultimately reverse the Fourth Circuit’s unprecedented and unsustainable 

intentional discrimination holding; in the meantime, neither the State nor its 

residents should be forced to suffer the additional indignity of being prohibited from 

carrying out the general election under laws that have so far proven to expand 

minority access to the franchise.   

OPINIONS BELOW 

The opinion of the District Court is not yet reported but is available at 2016 

WL 1650774.  See N.C. State Conf. of the NAACP v. McCrory, No. 1:13-CV-658, ___ 

F. Supp. 3d ____, 2016 WL 1650774 (M.D.N.C. Apr. 25, 2016) (“NCNAACP”).  The 

opinion of the Fourth Circuit is not yet reported but is available at 2016 WL 4053033 

and reproduced at App.1a.   

JURISDICTION 

The Fourth Circuit issued both its opinion and its mandate on July 29, 2016.  

Pursuant to that mandate, the District Court entered a permanent injunction that 

same day.  App.91a.  On August 3, 2016, petitioners filed with the Fourth Circuit a 

request that it recall and stay its mandate.  That request was denied August 4, 2016.  

App. 95a.  This Court has jurisdiction to recall and enter a stay of the Fourth Circuit’s 

judgment or to grant certiorari and vacate the judgment.  See 28 U.S.C. §§1254(1), 

2101(e).  Certiorari may issue “before or after” judgment.  See id.  The Court may stay 
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the judgment in any case where the judgment would be subject to review on writ of 

certiorari.  See id. §2101(f).     

STATEMENT OF THE CASE 

A. Factual and Statutory Background 

1. In August 2013, after several months of public hearings and a robust debate 

on the floor of the General Assembly, North Carolina became one of the more than a 

dozen States to enact a law asking voters to present photo identification at the polls.  

See N.C. Sess. Laws 2013-381 (“S.L. 2013-381”).  Having the benefit of both this 

Court’s Crawford decision and the experiences of several States before it, the General 

Assembly took pains to craft North Carolina’s law in a manner that would avoid many 

of the criticisms that have continued to plague voter-ID laws notwithstanding this 

Court’s decision upholding them as constitutional in Crawford.   

For instance, the General Assembly decided from the outset that its law would 

not go into effect until 2016.  This more than two-year implementation delay—“the 

longest rollout period of any state that has enacted a photo-ID requirement,” 

NCNAACP, 2016 WL 1650774, at *141—enabled the State to engage in an 

unprecedented education and outreach campaign that the Fifth Circuit recently 

lauded as a model of how to implement a voter-ID law.  See Veasey v. Abbott, No. 14-

41127, ___F.3d ____, 2016 WL 3923868, at *43 & n.11 (July 20, 2016).  North Carolina 

also decided not to charge a fee to obtain an acceptable photo ID from the DMV (which 

is only one of several forms of ID that the State deemed acceptable), and established 
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procedures for persons who lack a birth certificate to use as proof of identity with the 

DMV to obtain one for free.  See S.L. 2013-381 §§3.1, 3.2.   

The two-year rollout also left the State with ample time to address any 

perceived deficiencies in its voter-ID law before it took effect.  And the State 

proceeded to do just that.  On June 22, 2015, with overwhelming bipartisan support, 

the General Assembly amended the law to allow voters without acceptable photo IDs 

to cast a provisional ballot provided they swear that a reasonable impediment 

prevented them from obtaining one.  2015 N.C. Sess. Laws 103 §8(d).  Under the 

amended law, whether an impediment is reasonable depends upon the subjective 

intent of the voter.  This provision was modeled after and is “materially 

indistinguishable from” the reasonable impediment provision in South Carolina’s 

voter-ID law, NCNAACP, 2016 WL 204481, at *11, which received preclearance 

under Section 5 of the VRA, see South Carolina v. United States, 898 F.Supp.2d 30 

(D.D.C. 2012).  

The 2015 law also significantly expands the types of identification that would 

suffice to meet the voter-ID requirement.  Thus, under the current version of North 

Carolina’s voter-ID law, which was in effect for the high-turnout March 2016 primary 

election, voters may present any of eight different forms of identification, and those 

who lack any of those forms may be excused from the photo-ID requirement for 

reasonable impediments ranging from lack of transportation, to work schedule, to 

family responsibilities, and more.  See N.C. Gen. Stat. §163-166.15(e)(1).  North 
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Carolina also continues to allow curbside voting without photo ID.  Id. §163-

166.13(a)(1).   

2. The 2013 law made several other revisions to North Carolina election law, 

the majority of which—12 provisions spanning 42 of the bill’s 57 pages—have not 

been challenged by anyone.  But as relevant here, S.L. 2013-381 also made the 

following four changes:  

First, the law reduced the duration of the one-stop absentee voting (sometimes 

called “early voting”) period before Election Day.  Several States offer no early voting, 

and many of those that do offer it provide fewer than 10 days.  NCNAACP, 2016 

WL1650774, at *47.  North Carolina decided to reduce its 17-day period to 10 days, 

but also added, through an amendment proposed by one of the law’s opponents and 

adopted nearly unanimously, a requirement that counties retain the same number of 

early voting hours that they offered during the last year in which a comparable 

election was held.  Id. at *11, 15.  By eliminating the seven earliest days during which 

early voting typically is at its ebb but imposing a matching hours requirement, this 

provision freed up resources for counties to offer early voting at additional locations 

and during more convenient times over the 10-day span during which early voting 

typically is at its peak.     

Second, S.L. 2013-381 eliminated out-of-precinct (OOP) provisional balloting, 

which allowed ballots cast on election day by registered voters in the incorrect 

precinct within their county to be counted in certain races.  OOP does not exist in 

most States, id. at *65, and it did not exist in North Carolina until 2005, when it was 
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adopted by a straight party-line vote in response to a decision of the North Carolina 

Supreme Court holding that state law required voters to cast ballots “in their 

precincts of residence.”  James v. Bartlett, 359 N.C. 260, 267-70 (2003).  Although 

James lauded that rule as preventing “overwhelming delays, mass confusion, and the 

potential for fraud,” id. at 270, the General Assembly not only did away with it in 

2005, but did so retroactively, thus ensuring electoral victory for the Democratic 

candidates who had challenged the rule in James.  NCNAACP, 2016 WL 1650774, at 

*13.  By eliminating OOP, S.L. 2013-381 restored the majority rule of requiring 

individuals to vote in their assigned precinct. 

Third, S.L. 2013-381 also eliminated same-day registration (SDR), another 

practice that most States do not offer.  See id. at *57.  North Carolina did not allow 

SDR either until 2007, when it enacted by a near-party-line vote legislation that 

allowed persons to register and vote on the same day during the one-stop absentee 

voting period (but not on election day).  Id. at *3.  A few years later, the NCSBE 

reported concerns that SDR did not allow enough time to verify SDR voters before 

their votes were counted.  Id. at *104-06.  As a result of this verification problem, in 

the 2012 general election alone, at least 2,361 ballots were counted that should not 

have been counted.  Id. at *127. 

Finally, S.L. 2013-381 eliminated the State’s “preregistration” practice, which 

allowed 16-year-olds to “preregister” even if they would not be eligible to vote in the 

next election.  Id. at *7.  Citing concerns about confusion generated by this practice—

which, like OOP and SDR, is permitted in very few States—the General Assembly 



 
 
 

9 
 

returned to its previous rule that 17-year-olds who will be eligible to vote by the time 

of the general election may register sixty days before the accompanying primary.  

N.C. Gen. Stat. §163-59.  

B. Procedural History 

1. On August 12, 2013, the same day S.L. 2013-381 was signed into law, two 

sets of plaintiffs filed civil actions in United States District Court for the Middle 

District of North Carolina challenging it:  the North Carolina State Conference of 

Chapters of the NAACP and several organizations and individual plaintiffs, and the 

League of Women Voters of North Carolina along with several organizations and 

individuals.  The United States followed suit shortly thereafter, and the district court 

also allowed a group of “young” voters (the “intervenors”) to intervene.  Collectively, 

the plaintiffs alleged that the five provisions of S.L. 2013-381 described above violate 

Section 2 of the VRA and the Fourteenth and Fifteenth Amendments.  The 

intervenors alleged similar claims under the Fourteenth Amendment, as well as an 

additional claim under the Twenty-Sixth Amendment. 

The plaintiffs and intervenors (collectively, “plaintiffs”) did not ask the District 

Court to enjoin any of the challenged provisions before the impending fall 2013 

municipal elections or the spring 2014 midterm primary election.  Accordingly, both 

elections proceeded with all of the challenged provisions in place, save the voter-ID 

law that would not go into effect until 2016.  Plaintiffs did seek a preliminary 

injunction before the 2014 general election, which the District Court denied in a 125-

page opinion after holding a four-day evidentiary hearing during which it considered 
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testimony from multiple fact and expert witness and an 11,000-page record.  In a 

divided decision, the Fourth Circuit affirmed the District Court’s order as to the early 

voting and preregistration provisions but reversed as to SDR and OOP voting.  See 

League of Women Voters v. North Carolina, 769 F.3d 224 (4th Cir. 2014).    

In accordance with the Fourth Circuit’s mandate, the District Court 

preliminarily enjoined enforcement of the SDR and OOP provisions for the 2014 

general election, but this Court entered a stay pending the filing of a petition for 

certiorari.  North Carolina v. League of Women Voters, 135 S. Ct. 6 (2014).  As a result, 

a third election proceeded under all the challenged provisions save the voter-ID law. 

On April 6, 2015, this Court denied petitioners’ petition for certiorari, which 

had the effect of reinstating the District Court’s injunction.  See 135 S. Ct. 1735 

(2015).  As a result, SDR and OOP voting were reinstated for the 2016 primary 

election.   

2. Following the 2015 addition of the reasonable impediment exception to the 

voter-ID provision, at plaintiffs’ request, the District Court bifurcated the trial to 

consider their voter-ID claims separately.  NCNAACP, 2016 WL 1650774, at *18.  The 

District Court proceeded to conduct a 15-day trial on all of plaintiffs’ other claims in 

July 2015, and then conducted another 6 days of trial on their voter-ID claims in 

January 2016.  All told, the court considered testimony from 21 expert witnesses and 

112 fact witnesses, and the two trials produced another 14,500 pages of evidence on 

top of the 11,000 that the court received during the preliminary injunction 

proceedings.  Id. at *2. 



 
 
 

11 
 

After carefully considering this extensive body of evidence, the court issued a 

painstakingly detailed 479-page opinion rejecting plaintiffs’ claims in full.  The court 

first found that plaintiffs provided little or no evidence that any of the challenged 

provisions would have a discriminatory effect on minority voters.  As to the voter-ID 

law, the court agreed with plaintiffs that African Americans are more likely to lack a 

qualifying form of photo ID than white voters (although not necessarily substantially 

so).  Id. at *37.  But it concluded that the combination of the State’s unprecedented 

two-year educational campaign and the robust reasonable impediment provision 

sufficed to ameliorate any negative impact on minority voter participation that a 

photo-ID requirement otherwise might have.  See id. at 38.  The court also found it 

particularly “significant” that “South Carolina has been applying effectively the same 

reasonable impediment exception since 2013,” after its voter-ID law was precleared, 

and there is no evidence that the exception has proved insufficient to ameliorate any 

burden on individuals who lack an acceptable photo ID.  Id. at *42. 

As to the early voting, OOP, SDR, and preregistration provisions, although the 

court found that the first three practices were disproportionally used (although, 

again, not overwhelmingly so) by minority voters in the past, it found that plaintiffs 

failed to prove that any of those practices actually “fostered minority participation.”  

Id. at *83.  The court found particularly persuasive the data from the elections that 

proceeded with the challenged provisions in place.  Contrary to plaintiffs’ predictions, 

that data revealed that minority turnout not only was not depressed, but actually 

increased under the new rules.  Id. at *50.  The disparity in turnout between white 
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and African American voters also decreased, and early voting by African Americans 

increased by 7.2% with the change to more hours and locations over fewer days.  Id.   

Finally, the court made detailed findings rejecting plaintiffs’ arguments that 

even if the challenged laws have no discriminatory effect, they nonetheless must be 

invalidated as the product of discriminatory intent.  At the outset, the court rejected 

plaintiffs’ contentions that discriminatory intent could be inferred from the mere facts 

that S.L. 2013-381 was enacted by a former preclearance State shortly after this 

Court’s decision Shelby County and that some legislators sought data on how it would 

impact minorities during the lead-up to hearings and debates on the proposed 

legislation.  As to the former, the court found nothing nefarious about taking into 

account whether a law would be subject to preclearance given that, unlike Section 2, 

Section 5 not only requires a finding that a law will not have a retrogressive effect, 

but also puts the State to the burden of proving as much.  Id. at *144.  As to the latter, 

the court found that “[a]ny responsible legislator would need to know the disparities” 

that a proposed election law might create before participating in public debate about 

its pros and cons—particularly since some of those requests were made while North 

Carolina remained subject to Section 5 and its retrogression rule.  Id. at *137. 

The court also found that the General Assembly followed all of its rules and 

did not depart from normal procedures in enacting S.L. 2013-381.  Id. at *145-46.  

And it further found that the General Assembly’s efforts to reduce or eliminate any 

adverse effects the law might have on minorities—such as the unprecedented two-

year roll-out for the voter-ID requirement and the near-unanimous agreement to 
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revise the early voting provision to include a matching hours requirement—weighed 

heavily against a finding of intentional discrimination.  Id. at *147.  The court also 

expressed concern that plaintiffs’ attempt to infer discriminatory intent on the theory 

that the law’s proponents must have realized that no “combination of acceptable 

photo IDs” will eliminate “ID possession disparities” entirely “would likely invalidate 

voter-ID laws in any State where they are enacted.” Id. at *139.  

3. Plaintiffs appealed, and the same Fourth Circuit panel that reversed the 

District Court’s preliminary injunction ruling in part (only to have its decision stayed 

by this Court) reversed and remanded with instructions to permanently and 

immediately enjoin implementation of all the challenged provisions of S.L. 2013-381.  

Without disturbing the District Court’s detailed findings that those provisions will 

not actually have a disparate impact on minority voters, the court concluded that they 

nonetheless must be invalidated in toto because “the State’s true motivation” was 

“intentional racial discrimination.”  App.11a.   

Relying principally on this Court’s decision in Village of Arlington Heights v. 

Metropolitan Development Corp., 429 U.S. 252 (1977) (“Arlington Heights”), the court 

identified four factors that it believed combined to compel that result.  First, on the 

question of “the historical background of the decision,” id. at 267, the Fourth Circuit 

accused the District Court of “ignoring or minimizing” North Carolina’s “long history 

of race discrimination generally and race-based vote suppression in particular.”  

App.31a; but see NCNAACP, 2016 WL 1650774, at *83 (“All evidence of 

discrimination is relevant, and North Carolina has a sordid history dating back well 



 
 
 

14 
 

over a century that the court fully considers.”).  Although the Fourth Circuit 

acknowledged that North Carolina had placed no “meaningful restrictions on voting 

access” for the better part of a century, it nonetheless found “that long-ago history” 

“particularly relevant” because S.L. 2013-381 was passed one month after this Court 

held in Shelby County that the same “long-ago history” could no longer be used to 

justify subjecting North Carolina to Section 5’s preclearance requirements.  App.31a-

40a.  The Fourth Circuit also purported to find evidence of more recent “official 

discrimination” in various objection letters issued by the United States Department 

of Justice while North Carolina remained subject to Section 5, see App.33a, even 

though most of those letters involved laws passed by local or county governments or 

the North Carolina General Assembly when it was controlled by a different party. 

Second, although the court conceded that the District Court’s recounting of the 

legislative proceedings that led to the enactment of S.L. 2013-381 was “undeniably 

accurate,” it concluded—in direct contradiction to the District Court’s finding that 

there was nothing out of the ordinary about those proceedings, NCNAACP, 2016 WL 

1650774, at *8-13—that these events were “devastating” to the State.  App.41a.  Here, 

too, the court placed most of its emphasis on the fact that the bill that culminated in 

S.L. 2013-381 was introduced about a month after Shelby County, even though the 

court acknowledged that the General Assembly had actually been considering and 

holding hearings on a voter-ID law long before that.  App.41a-42a, 45a-46a. 

While the court also highlighted protests from the bill’s opponents that the 

ensuing deliberation process was “rushed,” App.43a, it made no mention of the Senate 
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Minority Leader’s statements at the conclusion of debate that “we’ve had a good and 

thorough debate on this bill over two days.  We’ve had a sense of history.  I think 

we’ve reviewed the bill in great detail.  I think everyone in the room knows what we’re 

doing now.”  NCNAACP, 2016 WL 1650774, at *145.  Nor did the Fourth Circuit 

mention the District Court’s findings that “every opponent of HB 589 was given an 

opportunity to voice any opposition openly on the floor of each chamber”; that 

opponents came armed and ready with “data, charts, and statistics,” which “suggests 

strongly that they had been monitoring the bills in the hopper and were prepared to 

oppose them”; or that the proposed bill was actually amended throughout the process 

to respond to some of those critiques, such as by coupling the reduction in early voting 

days with a matching hours requirement.  Id. 

Third, the Fourth Circuit also found it damning that a few “members of the 

General Assembly requested and received a breakdown by race of DMV-issued ID 

ownership, absentee voting, early voting, same-day registration, and provisional 

voting (which includes out-of-precinct voting).”  App.48a.  But here, too, the court 

made no mention of the District Court’s finding that plaintiffs failed to provide 

evidence of what data those requests actually produced, let alone that any of the data 

was ever supplied to the entire General Assembly.  NCNAACP, 2016 WL 1650774, at 

*57, 136-67, 379, 381.  The Fourth Circuit also ignored the problem that some of the 

data requests came after the bill “had already been drafted,” making the requests 

“more probative of the fact that the legislature enacted HB 589 despite the disparities 

outlined, rather than because of them.”  Id. at *137. 
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Finally, on the question of “the impact of the official action”—i.e., whether “it 

bears more heavily on one race than another,” Arlington Heights, 429 U.S. at 266 

(quotation marks omitted)—the court found it sufficient that “‘African Americans 

disproportionately used’ the removed voting mechanisms and disproportionately 

lacked DMV-issued photo ID,” App.49a, even if the new provisions were crafted to 

ensure that they would not “prevent[] African Americans from voting at the same 

levels they had in the past,” App.53a.  In effect, then, the court found it sufficiently 

probative for intent purposes that the General Assembly enacted election law 

measures knowing that they theoretically could have a disparate impact, even though 

the General Assembly took steps to ensure that they would not actually do so.1   

Based on those factors, the court concluded that “Plaintiffs have established 

race as a factor that motivated enact[ment] of the challenged provisions.”  App.57a.  

The court then went on to conclude that race was the “but-for cause of SL 2013-381,” 

reasoning that the General Assembly intentionally set out to “identify[] and restrict[] 

the ways African Americans vote []as an easy and effective way to” quell “emerging 

support” for the party that was out of power.  App.69a.  The court nonetheless 

                                            
1 The Fourth Circuit also made much of North Carolina’s decision not to require 
absentee voters, a group that is not disproportionately minority, to provide a copy of 
their photo ID.  But the court ignored the District Court’s finding that such a 
requirement would be impractical, as well as the multiple alternative measures S.L. 
2013-381 imposed to reduce absentee ballot fraud, such as requiring absentee voters 
to provide their driver’s license number or the first four digits of their social security 
number, and to have two witnesses (not just the previously required one witness) sign 
their application.  NCNAACP, 2016 WL 1650774, at *99-100. 
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acknowledged that most of the law’s 17 provisions have not even been challenged, 

and thus enjoined only the five that have. 

Judge Motz, who authored the bulk of the majority opinion, dissented as to the 

remedy on the voter-ID provision.  App.79a-83a (Motz, J., dissenting).  She would 

have remanded for further findings on the impact of the addition of the reasonable 

impediment exception before deciding whether to permanently enjoin that provision.   

4. The Fourth Circuit issued its mandate the same day as its opinion.  

Petitioners moved to recall and stay the mandate as to those provisions of the opinion 

that alter the status quo (i.e., the voter-ID, early voting, and preregistration rulings), 

and the court denied the request the next day.  Notwithstanding the fact that its 

opinion will force the State to dramatically alter existing election procedures mere 

months before a general presidential election, the court concluded that “recalling or 

staying the mandate” less than 24 hours after it issued “would only undermine the 

integrity and efficiency of the upcoming election.”  App.101a.   

REASONS FOR GRANTING THE STAY 

“To obtain a stay pending the filing and disposition of a petition for a writ of 

certiorari, an applicant must show (1) a reasonable probability that four Justices will 

consider the issue sufficiently meritorious to grant certiorari; (2) a fair prospect that 

a majority of the Court will vote to reverse the judgment below; and (3) a likelihood 

that irreparable harm will result from the denial of a stay.”  Hollingsworth v. Perry, 

558 U.S. 183, 190 (2010).  These standards are readily satisfied in this case.   
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I. There Is A Reasonable Probability That This Court Will Grant 
Certiorari And Reverse The Judgment Below. 

The Fourth Circuit’s decision in this case is doubly unprecedented.  We are 

aware of no case involving an election law within the last 50 years, and certainly none 

since Arlington Heights, in which a court of appeals has reversed the factual finding 

of a district court that a state or local government did not engage in purposeful 

discrimination.  Yet here, the Fourth Circuit reversed the District Court’s finding of 

no purposeful discrimination without even disturbing its finding that the challenged 

provisions will not actually have a disparate impact on minority voters.  To the best 

of our knowledge, that marks the first time in history that an election law has been 

enjoined as purposefully discriminatory even though it was judicially established to 

be free of any discriminatory effect.   

That alone is a telling sign that something has gone seriously wrong.  After all, 

it is exceedingly unlikely that North Carolina intentionally set out “to restrict access 

to the franchise” by minorities, App.44a, and yet not only failed, but somehow ended 

up increasing access to the franchise instead.  And it is every bit as unlikely that the 

District Court, which produced an exhaustive 479-page opinion after considering a 

record comprising nearly 25,000 documents and testimony from more than 100 

witnesses, somehow managed to overlook the kind of clear and compelling evidence 

necessary to substantiate an extraordinary finding that the lawmakers of a sovereign 

State were motivated by purposeful (but ineffective) discrimination.  Unsurprisingly, 

then, the Fourth Circuit’s disregard for the District Court’s meticulous factual 

findings is just the tip of the iceberg.  The more fundamental problem with the Fourth 
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Circuit’s decision is its complete misapprehension of the legal principles that govern 

an intentional discrimination inquiry.  Left standing, its decision not only will 

threaten voter-ID laws throughout the country despite this Court’s decision in 

Crawford, but also will gut this Court’s decision in Shelby County.  There is certainly 

at least a fair prospect that this Court will not let those untenable results stand. 

A. The Fourth Circuit’s Decision Renders Every Voter-ID Law 
Vulnerable to Invalidation as Purposefully Discriminatory.   

Eight years ago, this Court held that voter-ID laws are constitutional and 

easily justified by the State’s “weighty” interests in “preventing voter fraud” and 

promoting “public confidence in the integrity of the electoral process.”  Crawford, 553 

U.S. at 191, 197.  Since then, several States have enacted voter-ID laws, and most of 

those laws have been upheld against a variety of federal and state constitutional and 

statutory challenges.  See, e.g., South Carolina, 898 F. Supp. 2d at 30; Common 

Cause/Ga. v. Billups, 554 F.3d 1340 (11th Cir. 2009), cert. denied, 129 S. Ct. 2770 

(2009); Democratic Party of Ga., Inc. v. Perdue, 707 S.E.2d 67 (Ga. 2011).  The decision 

below not only breaks from those precedents, but applies an analysis that would 

threaten the continued existence of all of those laws.  While couched as a finding of 

intentional discrimination, the court’s decision has little, if anything, to do with facts 

unique to this case (i.e., the facts exhaustively considered by the District Court) and 

instead is principally the product of reasoning that would be equally applicable to any 

voter-ID law.  Indeed, the District Court presciently made that observation in 

rejecting the same reasoning.   
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According to the Fourth Circuit, discriminatory intent could be inferred from 

the mere fact that North Carolina purportedly adopted its voter-ID law knowing that 

African Americans disproportionately lack acceptable forms of photo ID.  See, e.g., 

App.49a.  In other words, the court drew an inference of discriminatory intent from 

the bare fact that voter-ID laws as a general matter have the potential to disparately 

impact minorities, even though—as the District Court found here, in a finding that 

the Fourth Circuit did not disturb—the particular voter-ID law North Carolina 

enacted does not actually have a disparate impact on minorities.  Indeed, the Fourth 

Circuit even went so far as to draw an inference of discriminatory intent from the 

simple fact that some legislators sought data on the potential racial impact of a voter-

ID law—something that, as the District Court observed, “[a]ny responsible legislator 

would need to know,” and is far more probative of a desire to avoid disparate impacts 

than to create them.  NCNAACP, 2016 WL 1650774, at *137.   

That reasoning is fundamentally wrong, and renders every voter-ID law in the 

country vulnerable to invalidation as intentionally discriminatory.  By plaintiffs’ own 

telling, race-based “ID possession disparities exist nationwide.”  Id. at *139.  If mere 

awareness of that reality suffices to give rise to an inference of purposeful 

discrimination, then every voter-ID law in the country is inherently suspect—and so 

too are the motivations of any state legislator who supports one.  But see Crawford, 

553 U.S. at 197.  Indeed, it is even worse than that.  In the Fourth Circuit’s view, that 

awareness-based inference persists even if a State anticipates and responds to any 

problems that disparities in photo ID possession might produce by crafting its voter-
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ID law to fully ameliorate disparate impact concerns.  Thus, by the Fourth Circuit’s 

logic, there is nothing a State can do to eliminate the inference of purposeful 

discrimination that arises from the mere enactment of a voter-ID law.  No matter 

how successfully the law eliminates discriminatory effect, its mere possibility suffices 

to taint the law with discriminatory purpose.  That is not the law. 

Yet if such an inference could be drawn on the facts of this case, then it plainly 

can be drawn in any challenge to a voter-ID law.  After all, the District Court did not 

dispute that a voter-ID law could have a discriminatory impact, on account of the 

race-based disparities in photo-ID possession that plaintiffs identified.  But the 

District Court found that North Carolina’s voter-ID law would not have such an 

impact notwithstanding those disparities because the General Assembly took great 

lengths—indeed, unprecedented lengths—to ameliorate any burden that a voter-ID 

requirement might impose on people who lacked qualifying identification.  The State 

utilized an unprecedented two-year rollout that enabled an extraordinary education 

campaign, and made both photo IDs and the birth certificates necessary to get them 

available for free.  The State then made key amendments to the law to ameliorate 

any burden that nonetheless might remain, both by expanding the acceptable forms 

of identification, and by adding a robust reasonable impediment provision modeled 

after one used in the South Carolina law that was judicially precleared under Section 

5.2   

                                            
2 Notably, Texas resolved a legal dispute about its voter-ID law on an interim basis 
by gaining the agreement of all parties to a process that gives voters who lack an 
acceptable form of photo ID an option very similar to North Carolina’s reasonable 
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Those concerted—and successful—efforts to ensure that its voter-ID law would 

not disparately impact minority voters are impossible to reconcile with the Fourth 

Circuit’s conclusion that the State set out to do just the opposite.  Indeed, the very 

evidence that disproved discriminatory impact ought to have conclusively disproved 

discriminatory intent as well.  The Fourth Circuit tellingly did not even attempt to 

reconcile those undisputed facts with its intent holding; instead, it just made the 

unremarkable observation that a plaintiff does not have to prove that a law has had 

a discriminatory impact to prove discriminatory intent.  App.53a.  Fair enough, but 

until now, no court had ever held that a plaintiff can still prove discriminatory intent 

when the challenged law has actually been found not to have a discriminatory effect—

let alone purported to do so in large measure based on evidence of potential 

discriminatory effect.   

That unprecedented result is impossible to reconcile with this Court’s 

intentional discrimination cases.  As the Court has admonished repeatedly, 

“discriminatory purpose” means “more than intent as volition or intent as awareness 

of consequences.”  Pers. Adm’r of Mass. v. Feeney, 442 U.S. 256, 279 (1979); accord 

City of Mobile v. Bolden, 446 U.S. 55, 71-72 n.17 (1980).  A law cannot plausibly have 

been enacted “‘because of,’ not merely ‘in spite of,’ its adverse effects upon an 

                                            
impediment option.  See Order at 1-2, Veasey v. Abbott, No. 2:13-cv-193 (S.D. Tex. Jul 
23, 2016).  And when a district court recently held that Wisconsin’s voter-ID law 
violates Section 2, it ordered the State to remedy the violation by adopting essentially 
the same reasonable impediment exception that North Carolina already has.  Frank 
v. Wagner, __ F. Supp. ____, 2016 WL 3948068, at *18 (E.D. Wisc. 2016).  The Seventh 
Circuit has stayed that order, and an en banc petition remains pending. 
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identifiable group,” Feeney, 442 U.S. at 279, when the State took pains to ensure that 

it would not have adverse effects on that group.  If a voter-ID law can still be 

invalidated as intentionally discriminatory even when, as here, a State has done 

everything possible to avoid discriminatory impact, then no voter-ID law is safe.   

B. The Fourth Circuit’s Decision Effectively Guts Shelby County.   

The Fourth Circuit’s decision is all the more problematic because it effectively 

enables courts to continue subjecting States to the strictures of Section 5 preclearance 

notwithstanding this Court’s decision in Shelby County.  Indeed, the Fourth Circuit’s 

decision actually makes it harder to escape a charge of purposeful discrimination 

under Section 2 or the Fourteenth Amendment than it was to obtain preclearance 

under Section 5.  

According to the Fourth Circuit, North Carolina’s decision to alter its early 

voting practices and eliminate SDR, OOP, and preregistration were presumptively 

animated by racial animus simply because some (but not all) of those practices are 

used more frequently by minority voters.3  Never mind that many States do not offer 

17 days of early voting (in fact, some offer none), or that most States do not even have 

SDR, OOP, or preregistration.  See NCNAACP, 2016 WL 1650774, at *46-47, 57, 66, 

69, 115, 127.  Having adopted (albeit less than a decade ago) little-used election 

                                            
3 The District Court found, and the Fourth Circuit accepted, that preregistration is 
actually not disproportionately used by minorities.  See NCNAACP, 2016 WL 
1650774, at *68-70.  And while the District Court found that more African American 
than white voters used OOP, it also found less than 1% of African American votes in 
the 2012 general election were cast through OOP, and that the percentage was even 
lower in the 2014 election. Id. at *66-67. 
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practices that are more frequently utilized (even if only marginally so) by minorities, 

North Carolina now will be presumptively tagged with discriminatory intent any time 

it tries to alter or eliminate them.  In other words, under the Fourth Circuit’s decision, 

evidence of retrogressive impact suffices to give rise to an inference of discriminatory 

intent.  In fact, here too, it is actually worse than that.  Under Section 5’s 

extraordinary burden-shifting regime, the State at least could obtain preclearance by 

showing a lack of retrogressive effect.  Under the Fourth Circuit’s unprecedented 

analysis, by contrast, the mere potential for retrogressive impact suffices to give rise 

to an inference of discriminatory intent—even if, as the District Court found here, 

retrogressive impact will not actually result.  

That sub silentio importation of retrogression principles into the purposeful 

discrimination content is wrong at every turn.  As this Court has held repeatedly, 

Section 2 and Section 5 “differ in structure, purpose, and application.”  Holder v. Hall, 

512 U.S. 874, 883 (1994); see also Reno v. Bossier Parrish Sch. Bd., 528 U.S. 320, 384 

(2000); Reno v. Bossier Parrish Sch. Bd., 520 U.S. 471, 480 (1997).  Under Section 2, 

the focus is not on how a new law compares to its predecessor, but on whether that 

law denies minorities equal opportunity to register and vote as compared to the 

opportunities available to non-minority voters. Bossier II, 528 U.S. at 334; see also 

Holder, 512 U.S. at 880 (quoting Thornburg v. Gingles, 478 U.S. 30, 88 (1986)).  The 

Court thus has consistently refused to treat retrogressive effect as sufficient to prove 

discriminatory impact under Section 2.  See, e.g., League of United Latin Am. Citizens 

v. Perry, 548 U.S. 399, 445-46 (2006); Bartlett v. Strickland, 556 U.S. 1, 14-16 (2009). 
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A fortiori, retrogressive effect cannot suffice to give rise to an inference of 

discriminatory intent.  See, e.g., Hunt v. Cromartie, 526 U.S. 541 (1999).  Put simply, 

purposeful discrimination cannot plausibly be inferred from the mere decision to 

enact a law that will have an effect that neither the VRA nor the Constitution 

prohibits.  And it certainly cannot be inferred where, as here, the law has only the 

potential for, not the actuality of, retrogressive effect (largely because, once again, the 

State took ameliorative steps to prevent any such impact).  The Fourth Circuit’s 

contrary conclusion not only unfairly locks North Carolina into election practices that 

most States do not employ—even if their alteration or elimination would have neither 

a disparate nor a retrogressive impact—but also perversely disincentivizes other 

States to experiment with the kinds of measures at issue here, out of fear that they 

could never be altered or eliminated once adopted.  Moreover, given how the court 

imported “racially polarized” voting into its discriminatory intent analysis, see, e.g., 

App.27a-30a, 38a, it effectively locks States into whatever practices happen to benefit 

the political party that minorities prefer.   

The striking resemblance of the Fourth Circuit’s micromanagement of North 

Carolina’s election procedures to a preclearance regime is no accident.  The decision 

appears to have been largely driven by the court’s apparent belief that, but for this 

Court’s decision in Shelby County, North Carolina would not and could not have 

enacted S.L. 2013-381.  In the Fourth Circuit’s view, North Carolina simply should 

not be allowed to “get away with” something that might not have happened when it 

was subject to preclearance.  That is doubly wrong.  First, even taking as a given that 
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Shelby County impacted the State’s calculus, there is nothing remotely anomalous—

let alone inherently suspect—about that.  Not only is the preclearance process 

inordinately costly and time-consuming; as just discussed, Section 5 is more stringent 

than Section 2 or the Fourteenth Amendment.  Moreover, unlike under Section 2 and 

the Fourteenth Amendment properly applied, under Section 5, the State bears the 

burden of proof, which both drives up costs and makes it harder for a law to survive.  

Accordingly, it would be strange indeed—and arguably irresponsible—for a State to 

ignore the possibility of needing preclearance when deciding whether to enact an 

election law.   

For largely the same reasons, there is also nothing inherently unusual about 

the prospect that States formerly subject to preclearance will be able to enact some 

laws after Shelby County that they could not before it.  That is both a necessary and 

an intended consequence of this Court’s decision.  Indeed, the whole point of restoring 

“equal sovereignty” to North Carolina and the other preclearance States was to 

render their laws subject to the same statutory and constitutional rules as every other 

State, rather than the more stringent anti-retrogression principles and burden-

shifting regime of Section 5.  Shelby Cty., 133 S. Ct. at 2624.  And the Court did so 

because it concluded that the Constitution could not countenance continuing to 

subject a disfavored subset of States to “these departures from the basic features of 

our system of government” based on conduct that, while inexcusable, occurred half a 

century ago.  Id.  Invoking the same “long-ago history,” App.32a, to infer 

discriminatory intent every time a former preclearance State seeks to exercise the 
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sovereign powers Shelby County restored thus reintroduces the very constitutional 

problem that Shelby County sought to eliminate.  Shelby Cty., 135 S. Ct. at 2624 

* * * 

As the District Court’s exhaustive and meticulous fact-findings confirm, S.L. 

2013-381 was the product not of racial animus, but of simple policy disagreements 

between two political parties about what voting measures are best for North Carolina.  

The Fourth Circuit’s contrary conclusion has no basis in law, logic, or fact.  There is 

no better evidence of that than the court’s tacit admission that what it pejoratively 

labeled “the most restrictive voting law North Carolina has seen since the era of Jim 

Crow,” App.46a, has actually increased minority voting (and turnout more generally) 

since it took effect.  There is certainly at least a fair prospect that this Court will 

grant certiorari and reverse the Fourth Circuit’s unprecedented decision to invalidate 

as intentionally discriminatory a law that has been found to have no discriminatory 

effect.   

II. Forcing North Carolina To Change The Status Quo Mere Months 
Before A Presidential Election Will Cause Irreparable Injury To The 
State And Its Residents. 

As this Court has recognized, “any time a State is enjoined by a court from 

effectuating statutes enacted by representatives of its people, it suffers a form of 

irreparable injury.”  Maryland v. King, 133 S. Ct. 1, 3 (2012) (citing New Motor Vehicle 

Bd. of Cal. v. Orrin W. Fox Co., 434 U.S. 1345, 1351 (1977) (Rehnquist, J., in 

chambers)); see also Strange v. Searcy, 135 S. Ct. 940 (2015) (Thomas, J., dissenting) 

(“When courts declare state laws unconstitutional and enjoin state officials from 
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enforcing them, our ordinary practice is to suspend those injunctions from taking 

effect pending appellate review.”) (citing Herbert v. Kitchen, 134 S. Ct. 893 (2014), 

and San Diegans for Mt. Soledad Nat. War Mem’l v. Paulson, 548 U.S. 1301 (2006) 

(Kennedy, J., in chambers)).   

While the injunction of a duly enacted state law concerning matters as 

intimately tied to sovereignty as those at issue here suffices to demonstrate 

irreparable injury, such concerns are even more heightened in the sensitive context 

of alterations to a State’s election laws in the lead-up to an election.  Not only do such 

eleventh-hour alterations put state and local election officials in an exceedingly 

difficult position, but “[c]ourt orders affecting elections, especially conflicting orders, 

can themselves result in voter confusion and consequent incentive to remain away 

from the polls.”  Purcell, 549 U.S. at 4-5.  Accordingly, this Court has repeatedly 

issued stays to preserve the status quo when a lower court has ordered a State or 

locality to alter its voting procedures shortly before an election is scheduled to take 

place.  See, e.g., Husted v. Ohio State Conf. of NAACP, 135 S. Ct. 42 (2014); Frank v. 

Walker, 135 S. Ct. 7 (2014). Indeed, the Court did so in this very case, recalling and 

staying issuance of the mandate after the same Fourth Circuit panel preliminarily 

enjoined enforcement of some of S.L. 2013-381’s provisions a mere month before the 

2014 general election.  See League of Women Voters, 135 S. Ct. at 6.    

Cognizant of the paramount interest in preserving the status quo—even at the 

expense of enforcing some provisions of a duly enacted law that the State fully intends 

to defend in its entirety—petitioners ask this Court only for limited relief at this 
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juncture.  Specifically, petitioners ask the Court only to stay pending the general 

election and the disposition of all timely filed petitions for certiorari implementation 

of those portions of the Fourth Circuit’s opinion that would alter the status quo three 

months before a presidential election—namely, (1) its injunction against continued 

use of the voter-ID law that North Carolina worked tirelessly for two years to 

implement and successfully utilized during the 2016 primary elections, (2) its 

mandate that county boards of election hold 17 days of early voting instead of the 10 

days (but equal hours) that have already been planned and budgeted, and (3) its 

mandate that the State reinstate preregistration of 16-year-olds.  That limited relief 

to maintain the status quo is consistent with the principles set forth in Purcell, and 

the balance of equities weighs heavily in favor of granting it.4   

North Carolina spent nearly three years engaging in an extensive education, 

training, and outreach campaign on the implementation of its voter-ID requirement, 

which is intertwined with numerous phases of the election process.  Enjoining that 

requirement on the eve of election—and after the voter-ID law was enforced in North 

Carolina’s exceptionally high-turnout March 2016 primary—will confuse voters and 

precinct officials alike.  There is no reason that this year’s general election should 

proceed under different rules than this year’s primary election.  Indeed, jettisoning 

processes and training that took nearly three years to develop and learn a mere three 

months before a general election is short-sighted and destined to lead to mistakes and 

                                            
4 In addition to granting interim relief, this Court also has discretion to treat this 
application as a petition for certiorari and grant review on the merits now, which we 
urge the Court to do if it is so inclined. 
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confusion.  So, too, is requiring county boards of election to reformulate early voting 

schedules and locations that have already been planned and established.  As 

petitioners explained to the Fourth Circuit panel at oral argument, the deadline for 

county boards to notify the operators of public buildings that they would like to use a 

building during the first 7 days of a 17-day early voting expired July 22, and the 

budgets for county boards were set in June or July.  County boards should not be 

forced to disrupt those settled arrangements at this late date. 

While preserving the status quo will avoid the irreparable injuries that 

inevitably result from altering election laws so close to an election, it will cause no 

corresponding injury on the other side of the balance.  At the outset, there is nothing 

inherently suspect about any of the provisions that the State is asking the Court to 

temporarily reinstate.  Both this Court and several others have upheld voter-ID 

laws—including some (like Indiana’s in Crawford) that did not even have a 

reasonable impediment exception.  And as for early voting and preregistration, North 

Carolina’s restrictions can hardly be substantively deficient when most States do not 

offer preregistration at all, and many of the States that offer early voting (which not 

all States do) offer less than North Carolina now does.    

The Fourth Circuit also did not disturb the District Court’s findings that the 

challenged provisions will not have a disparate impact on minorities, and additional 

information only reinforces that conclusion.  First, staying the preregistration 

requirement through the upcoming election cannot possibly harm any voter because 

16-year-olds are not eligible to vote in that election anyway, and any 17-year-olds who 
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are eligible may still register and vote regardless of the lack of preregistration.  As 

for early voting, because the early voting law before S.L. 2013-381 did not mandate 

matching hours, forcing counties to expand back to 17 days on short notice likely will 

force them to shift resources away from the more convenient hours and locations that 

led to an increase in early voting by both minority and non-minority voters under the 

10-day/matching hours regime.  Finally, the State has now held an election—the 

March 2016 primary—with its voter-ID requirement in place, and the data confirms 

the efficacy of its reasonable impediment provision:  Only .008% of the 2.3 million 

votes cast were not counted because a voter could not obtain photo ID or qualify for 

the reasonable impediment exception, a percentage far lower than other reasons 

votes were not counted in that election (including lack of registration, even with the 

court-ordered reinstatement of SDR).  Accordingly, even taking as a given the Fourth 

Circuit’s intentional discrimination finding, there is simply no reason to believe that 

preserving the status quo will cause injury to minority (or other) voters.  

Of course, the failure to achieve discriminatory effects is no excuse for a law 

that truly is enacted with discriminatory intent.  But for purposes of balancing the 

equities, it is certainly relevant that nothing in the decisions below would prevent 

North Carolina from enacting the exact same provisions, so long as it did so free from 

the impermissible motive that the Fourth Circuit charged it with harboring.  And 

particularly in the exceedingly unusual context of a court of appeals decision finding 

discriminatory intent where the factfinder did not, the fact that no court has found 

anything substantively problematic about the provisions in question is yet another 
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heavy thumb on the scale in favor of preserving the status quo for the remainder of 

the 2016 election cycle. 

CONCLUSION 

For the foregoing reasons, the Court should recall and stay the mandate below 

as it relates to photo ID, the number of days of early voting, and preregistration, 

pending the timely filing and disposition of a petition for certiorari. 

Respectfully submitted, 
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IN THE 
SUPREME COURT OF THE UNITED STATES 

____________ 
No. ___ 

____________ 
STATE OF NORTH CAROLINA, et al., 

Applicant, 
v. 

NORTH CAROLINA STATE CONFERENCE OF THE NAACP, 
Respondents, 

v.  
LEAGUE OF WOMEN VOTERS, et al., 

Respondents, 
v. 

LOUIS M. DUKE, et al., 
Intervenors-Respondents, 

v. 
UNITED STATES OF AMERICA, et al., 

Respondents, 
________________________ 

CERTIFICATE OF SERVICE 

________________________ 

I, Paul D. Clement, a member of the Supreme Court Bar, hereby certify that 
three copies of the attached Emergency Application to Recall and Stay Mandate of 
the United States Court of Appeals for the Fourth Circuit Pending Disposition of a 
Petition for Writ of Certiorari filed by hand-delivery to the United States Supreme 
Court, were served via Next-Day Service on the following parties listed below on this 
15th day of August, 2016: 

Kenneth W. Allen 
Ronald K. Anguas, Jr. 
Daniel T. Donovan 
Michael A. Glick 
Madelyn A. Morris 
Kathleen O’Connor 
Kirkland & Ellis, LLP 
655 15th Street, NW 
Suite 1200 
Washington, DC 20004 

Penda Hair 
1401 New York Avenue, NW 
Suite 1225 
Washington, DC 20005 

Ripley E. Rand 
Office of the United States Attorney 
101 S. Edgeworth Street, 4th Floor 
Greensboro, NC 27401 



Donita Judge 
Denise D. Lieberman 
Caitlin Swain 
Advancement Project 
1220 L Street, NW 
Suite 850 
Washington, DC 20005 

Caroline P. Mackie 
Edwin M. Speas, Jr. 
Poyner Spruill LLP 
PO Box 1801 
Suite 1900 
Raleigh, NC 27602 

Christopher A. Brook 
American Civil Liberties Union of 
 North Carolina 
PO Box 28004 
Raleigh, NC 27611 

Julie A. Ebenstein 
Dale E. Ho 
Sophia L. Lakin 
American Civil Liberties Union 
125 Broad Street, 18th Floor 
New York, NY 10004 

Anna M. Baldwin 
Diana K. Flynn 
Christine H. Ku 
U.S. Department of Justice 
Civil Rights Division-Appellate  
 Section 
PO Box 14403  
Ben Franklin Station 
Washington, DC 20044 

Irving L. Joyner 
PO Box 374 
Cary, NC 27512 

 

Adam Stein 
Tin Fulton Walker & Owen, PLLC 
1526 East Franklin Street, Suite 102 
Chapel Hill, NC 27514 

Amanda R. Callais 
Marc E. Elias 
Bruce V. Spiva 
Elisabeth C. Frost 
Perkins Coie LLP 
700 13th Street, NW 
Suite 600 
Washington, DC 20005 

Joshua L. Kaul 
Perkins Coie LLP 
1 East Main Street, Suite 201 
Madison, WI 53703 

Abha Khanna 
Perkins Coie LLP 
1201 3rd Avenue, Suite 4800 
Seattle, WA 98101 

Anita S. Earls 
Allison J. Riggs 
Southern Coalition for Social Justice 
1415 West Highway 54, Suite 101 
Durham, NC 27707 

Gill P. Beck, Sr. 
Office of the United States Attorney 
100 Otis Street, Room 233 
Asheville, NC 28801 

Gregory B. Friel 
Justin M. Levitt 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
PHB Rooms 5024, 5531 
Washington, DC 20530 



Ian Heath Gershengorn 
Acting Solicitor General 
United States Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, DC 20530 

 

Counsel for Respondents 
 An electronic pdf of the Application has been sent to the following counsel via 
e-mail: 

SupremeCtBriefs@USDOJ.gov 
winn.allen@kirkland.com 
ronald.anguas@kirkland.com 
anna.baldwin@usdoj.gov 
Elizabeth.Lee@usdoj.gov 
butch@butchbowers.com 
CBrook@acluofnc.org 
ebrown@acluofnc.org 
acallais@perkinscoie.com 
daniel.donovan@kirkland.com 
anita@southerncoalition.org 
jebenstein@aclu.org 
melias@perkinscoie.com 
Diana.K.Flynn@usdoj.gov 
efrost@perkinscoie.com 
michael.glick@kirkland.com 
phair@forwardjustice.org 
dale.ho@aclu.org  
jdiaz@aclu.org  
lcarpenter@aclu.org 
jkaul@perkinscoie.com  
 

christine.ku@usdoj.gov  
slakin@aclu.org 
cmackie@poynerspruill.com 
jking@poynerspruill.com 
klowell@poynerspruill.com 
boconnor@kirkland.com 
eweston@poynerspruill.com 
allison@southerncoalition.org 
espeas@poyners.com  
jking@poyners.com 
bspiva@perkinscoie.com 
rroberts@perkinscoie.com 
jwinovich@perkinscoie.com 
astein@tinfulton.com 
bhorn@perkinscoie.com 
AKhanna@perkinscoie.com 
EWeinkauf@perkinscoie.com 
tom.farr@odnss.com 
Phil.Strach@ogletreedeakins.com 
Michael.McKnight@ogletreedeakins.com 
Butch@ButchBowers.com 

 

 
 

 PAUL D. CLEMENT 
 Counsel of Record 
BANCROFT PLLC 
500 New Jersey Avenue, NW 
Seventh Floor 
Washington, DC 20001 
(202) 234-0090 
pclement@bancroftpllc.com 
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